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PER CURI AM

Art hur Del eon W1 son appeal s a 192-nont h sentence i nposed
after he pleaded guilty pursuant to a plea agreenent to one count
of possession with intent to distribute five grans or nore of crack
cocaine, in violation of 21 U S. C 8§ 841(a)(1), (b)(1)(B) (2000);
and one count of being a felon in possession of a firearm in
violation of 18 U S. C. 88 922(g)(1l), 924(a), 924(e) (2000).
Counsel for Wlson filed an Anders' brief, in which he states that
there are no neritorious issues for appeal, but suggests that the
district court erred in overruling WIlson's objection to the
Governnent’s failure to nove for a downward departure.? WIson was
advised of his right to file a pro se supplenental brief, but did
not file a brief.

A departure on the ground of substantial assistance to
the Governnent first requires that the Governnment file a notion for

the court to depart. United States v. Schaefer, 120 F. 3d 505, 508

(4th Gr. 1997). The district court may review a prosecutor’s
refusal to file a substantial assistance notion to deternine
whether the refusal is based on an unconstitutional notive.

Wade v. United States, 504 U.S. 181, 185-86 (1992). 1In order to

i nvoke this review however, a defendant must do nore than neke

'Anders v. California, 386 U S. 738 (1967).

2U.S. Sentencing Guidelines Manual § 5K1.1 (2003).
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“generalized allegations of inproper notive”--he nust nmake a
“substantial threshold showing.” [d. at 186.

In this case, WIson's counsel never objected to the
Government’s refusal to nove for a downward departure. The
Assistant United States Attorney informed the district court that
the CGovernnent was not noving for a departure because WIson
refused to be debriefed regarding a past conviction. Wl son’s
counsel argued that W1 son had assi sted the Governnent and t hat she
had advi sed hi mnot to di scuss the conviction in question until she
had an opportunity to investigate it, but did not specifically
object to the Governnent’ s decision not to nove for departure. W
conclude that the issue of the propriety of the Governnent’s
refusal to nove for a departure was never squarely presented to the
district court, and in any event WIson has failed to make a
t hreshol d showi ng that the Governnent’s refusal to nove was based
upon an i nproper notive.

In accordance with Anders, we have thoroughly exam ned
the entire record, including the transcripts of the Fed. R Crim
P. 11 and sentencing hearings, for any other potentially

neritorious issues and have found none.® Accordingly, we affirm

3This court entered an order on April 11, 2005, that stated:
“[t]o assist this Court in determning the inpact, if any, of the
Suprene Court’s decisionin United States v. Booker, 125 S. C. 738
(2005), upon this appeal, appellant is accorded the opportunity to
submt supplenental briefing raising any clains based upon Booker
that appellant wi shes this Court to consider.” WIson was given
until April 25, 2005, to file a supplenental brief, but no briefs
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Wl son’s conviction and sentence. This court requires that counsel
informhis client, inwiting, of his right to petition the Suprene
Court of the United States for further review If the client
requests that a petition be filed, but counsel believes that such
a petition would be frivol ous, then counsel may nove in this court
for leave to withdraw fromrepresentation. Counsel’s notion nust
state that a copy thereof was served on the client. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.
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were filed. Accordingly, we have not considered any potenti al
i ssues arising under Booker.



